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INTRODUCTION:

Heuer Construction Inc. has been awarded the contract for the Colorado Street Reconstruction

Project. The pre-construction conference is scheduled for the end of October and construction
work to begin in November 2013.

BACKGROUND:

Throughout the construction process a "manager" needs to be on-site to resolve issues involving
work procedures/standards; interpretation of details in the plans & specifications; public relation
efforts with citizens, businesses, schools; compliance with federal regulations and whatever
issues requiring "management". Typically the engineering design firm (in this case Shoemaker-
Haaland) provides this construction service.

RECOMMENDATION/RATIONALE:

The City has requested a proposal from Shoemaker-Haaland for partial construction services.
They have submitted a cost of $62,900 which includes the fees for a construction manager one
day per week and associated engineering expenses as needed. This fee also includes temporary
staking of property pins and the reestablishment of control locations.

The City has limited Shoemaker-Haaland's services, because we will provide our own on-site
inspector daily reducing the outside construction management costs considerably. Further, the
city's construction management team (Bill Haag, Jim Edgemond & Steve Dalbey) has been
certified to do much of the material testing (primarily concrete) saving even more on services we
relied on in the past from Terracon.

"1 remember Muscatine for its sunsets. I have never seen any

on either side of the ocean that equaled them" — Mark Twain



We estimate that our partnership with Shoemaker-Haaland for construction management and the
elimination of some of the material testing costs will save the City more than $50,000 during the
project. Public Works staff recommends entering into a Construction Services Agreement with
Shoemaker-Haaland for the Colorado Street Reconstruction Project in the amount of $62,900.

BACKUP INFORMATION:

1. Construction Services Agreement from Shoemaker-Haaland
2.

3.

4.



Shoemaker Haaland

Engineering • Lanascepe Archlteeture • Surveying

October 9, 2013

Mr. Randy Hill

Public Works Department

City of Muscatine

1459 Washington Street

Muscatine, Iowa 52761

Re: Colorado Street Reconstruction from Park Avenue to University Drive
Construction Services

Dear Randy:

Thank you for requesting that Shoemaker & Haaland assist with construction observation and

administration on the Colorado Street Project. The project will consist of removal and
replacement of Colorado Street from Park Avenue to approximately 300 feet west of University
Drive. In addition the project will include: realignment of the roadway, grading from a rural to
urban section, utility work, and replacement of the culvert which outlets into Weed Park. The

project is estimated to start in late October 2013 with 135 working days allotted. It is our
understanding that construction observation and administration of the project will need to
comply with the requirements of the Iowa DOT.

Our role will be assist the City at a level such that the City can provide the required certifications
and observation records, since the City does not have available staff experienced in observing
and administering Iowa DOT funded projects. We will also be available to assist in resolving
field issues during construction. Attachment A outlines the tasks that we would typically
associate with construction observation and administration of an Iowa DOT funded project. We
have used this to provide to you what we think would be the fee related to our involvement in

the project. Our understanding is that the City will contract with Terracon for materials testing
and concrete plant observation.

To assist the City, we propose to provide construction observation oversight, engineering
assistance and administration services on an hourly basis. We will also be available to
temporarily establish property corners and reestablish survey control if necessary. We have
based or fee estimate for survey work on the belief that the contractor will have the site
organized to allow for a full day's worth of survey work. As the project proceeds, if it appears
that we will exceed this fee, we will notify you immediately and provide you an updated
estimate of hours and fees, and proceed only upon your authorization for any additional hours
required.

160 Holiday Road 3343 Southgate Ct. SW, Ste. 109 2021l\/lain Street
Coralville, Iowa 52241 Cedar Rapids, Iowa 52404 Keokuk. Iowa 52632
Phone: 319.351.7150 Phone: 319.286.8888 Phone: 319.524.2883



The estimates of fee are:

Shoemaker & Haaland Construction Services $62,900

We will, by our involvement, endeavor to assist the City in complying with the Iowa DOT rules
and regulations for construction observation and recordkeeplng. Shoemaker & Haaland has a
proven record of successfully completing construction observation and administrations on Iowa
DOT funded projects. However because of our part time involvement and because of
restrictions of our professional insurance carrier we are not allowed to guarantee that all Iowa
DOT requirements will be met for a fully compliant Iowa DOT project audit and full Iowa DOT
reimbursement from Enhancement Funds secured for this project.

We propose to provide the level of service outlined in Attachment A, in accordance with our
Terms and Conditions attached. If this proposal meets with your approval, please sign where
indicated below and return one copy to our office for our records. We appreciate this
opportunity to be of service to the City of Muscatine.

Sincerely,

SHOEMAKER & HAALAND PROFESSIONAL ENGINEERS

Robert W. Tobin, P.E.

RWT:mbs

Enclosures (2)

Accepted for the City of l^ica^e on this day of . 2013.

Name and TtrTe /Y\0v\/O
10015 '



Attachment A

Colorado Street Reconstruction from Park Avenue to University Drive

Construction Services Proposal

Activities:

1. Maintain project diary of on-site visits.

2. Participate in Contractor, Owner, public meeting if requested.
3. Review of Contractor accomplishments with full time on-site observer.
4. Assist with plan interpretation.

5. Review delivery tickets and record of materials incorporated into project obtained by full
time construction observer.

6. Review material certification compliance with full time construction observer.
7. Review shop drawings
8. Attend weekly on-site construction progress meetings as necessary.

9. Review Terracon activities with full time construction observer.

10. Provide engineering assistance to resolve conflicts

11. Assist with / review modifications to project staging if requested
12. Review and assist with work item accomplishment records if necessary. (IDOT standard

forms)
13. Assist with material review and acceptance for project as necessary, (other than materials

testing)

14. Assist with review of pay requests
15. Prepare quantity takeoff electronically from plans if requested

16. Assist with negotiation and review of justification for change orders as required.
17. Assist with final inspection.
18. Assist with documentation of punch list items.
19. Assist with preparation project booklet for audit process.
20. Provide temporary staking of new property corners if requested.
21. Reestablish project survey control if requested.



Terms and Conditions

Definition. The use of the term Engineer includes, Shoemaker & Haaland Professional Engineers, its Engineers, officers,
directors, shareholders, employees and agents, designees, or assignees.
Scope of Service. The scope of service is included in the attached correspondence. Services not expressly identified are
excluded from Engineer's scope of service.
Standard of Care. Services performed by Engineer under this Agreement will be with the level of care and skill ordinarily
exercised by members of the profession currently practicing In similar conditions, time, and location. No warranty, express or
implied, is made or intended for the services under this Agreement. Cost Estimates. Any Estimate of the Construction Cost
or other costs prepared by Engineer represents his estimate or opinion as a design professional and is supplied for general
guidance of Client. Engineer has no control over cost of labor and material or over competitive bidding or market conditions,
and Engineer does not guarantee the accuracy of such estimates or have any liability if contractor bids or actual cost to Client
exceeds Engineer's cost estimate.
Client Information. Client shall provide all criteria, design parameters, construction standards, and full information as to
Client's requirements for the Project including design objectives and constraints, space, capacity and performance
requirements, and budgetary limitations. Client shall also provide location information for buried utilities
and/or structures, tests of subsurface conditions, and any other pertinent data. Engineer shall be entitled to rely on the
accuracy and completeness of all information (electronic or otherwise) provided by Client to Engineer. Accordingly, Client
agrees, to the fullest extent permitted by law, to indemnify and hold Engineer and Engineer's officers, directors, shareholders,
employees, agents and Engineer's consultant harmless from and against any and all claims, losses, costs or damages of any
nature whatsoever for injury or loss arising or allegedly arising from errors, omissions or inaccuracies in documents or other
information provided by Client to Engineer. Access To Sites, Permits and Approvals. Unless otherwise agreed. Client will
furnish Engineer with right-of-access to the site(s). Engineer will take reasonable precautions to minimize any damage to the
property. Some damage may occur as a result of Engineer's access, and the restoration, repair or cost is not part of this
agreement or Engineer's responsibility. Unless othenvise agreed, Client will secure all necessary approvals, permits, licenses
and consents necessary to the performance of the services hereunder.
Hidden Conditions. A condition is hidden if concealed by existing earth, facilities or finishes or if it cannot be visually observed
without uncovering the condition. If Engineer has reason to believe that such a condition may exist, Engineer shall notify
Client who shall authorize and pay for all costs associated with the investigation, repair or remediation of said condition.
Client is responsible for all risks associated with this condition, and Engineer shall not be responsible for the existing
condition or any resulting damages to persons or property. Client has disclosed to Engineer all data available to Client
concerning known or suspected Hazardous Environmental Conditions or has represented to Engineer that, to the best of
Client's knowledge, a Hazardous Environmental Condition does not exist at or near the site.
Shop Drawing Review. If, as a part of this Agreement, Engineer reviews and approves Contractor submittals, such as shop
drawings, product data, samples and other data, these reviews and approvals shall be only for the limited purpose of
checking for conformance with the design concept and the information expressed in the contract documents. This review
shall not include review of the accuracy or completeness of details, such as quantities, dimensions, weights or gauges,
fabrication processes, construction means or methods, coordination of the work with other trades or construction safety
precautions, all of which are the sole responsibility of the Contractor.
Engineer's review shall be conducted with reasonable promptness while allowing sufficient time in Engineer's judgment to
permit adequate review. Review of a specific item shall not indicate that Engineer has reviewed the entire assembly of which
the item is a component. Engineer shall not be responsible for any deviations from the contract documents not brought to the
attention of Engineer in writing by Contractor. Engineer shall not be required to review partial submissions or those for which
submissions or correlated items have not been received.

On-Site Observation. If on-site observation of Contractor's work is a part of this Agreement, Engineer shall make visits to the
site at intervals appropriate to the various stages of construction as Engineer deems reasonable. The site visits are for the
limited purpose of beaming generally familiar with the progress and quality of the work completed and to determine in
general if the work is being performed in a manner indicating that the work when completed will be in accordance with the
contract documents. However, Engineer shall not be required to make exhaustive or continuous on-site inspections to dieck
the quality or quantity of the work. Engineer does not guarantee or warrant the performance of Contractor. Engineer is not
responsible for construction means, methods, techniques, sequence or procedures, time of performance, or programs in
connection with the construction work. Engineer is not responsible for Contractor's failure to execute the work In accordance
with the contract documents. Engineer is not responsible in any way for Contractor's, Subcontractors', or their agents or
employee's compliance with OSHA or any federal, state or local laws or regulations. Engineer is not responsible for Project or
site safety. Project and site safety shall be the sole responsibility of Contractor. Engineer shall not have control
over or charge of acts or omissions of Contractor, Subcontractor, or their agents or employees, or any other persons
performing portions of the work. Given the foregoing, Client also shall, to the fullest extent permitted by law, waive any claim
against Engineer, and indemnify, defend, and hold Engineer harmless from any claim or liability for injury or loss arising from
Engineer's alleged failure to exercise site safety responsibility. Client also shall compensate Engineer for any time spent or



expenses incurred by Engineer in defense of any such daim. Such compensation shall be based upon Engineer's prevailing
fee schedule and expense reimbursement policy.
Termination, This agreement may be terminated by either party with seven (7) days written notice in the event of substantial
failure to perform in accordance with the terms of this agreement by the other party through no fault of the terminating party.
In the event of termination, Engineer shall be paid for any and all services performed to the termination notice date plus,
direct project expenses and reasonable termination expenses. Expenses of termination or suspension shall indude all direct
costs of Engineer incurred to complete analyses, records, or files and may also Indude a report on the serwces performed to
the date of notice of termination or suspension.
Payment. Progress payment shall be made for services performed and shall be due upon receipt of invoice. Compensation
for addltlorial services shall be paid at Engineer's standard hourly rates. Payment of any invoice by Client shall mean Client is
satisfied with Engineer's services to date of payment and is not aware of any deficiencies In those services. If payments are
delinquent after thirty (30) days from invoice date. Client agrees to pay interest on the unpaid balance at the rate of 1-1/2%
per month from the date of invoice. Any charges held to be in dispute shall be called to the Engineer's attention in writing
within ten (10) days of receipt of Invoice. Any dispute not resolved within ten (10) days following receipt of written objection
shall be resolved within thirty (30) days in accordance with the Mediation provision of this Agreement. Interest as stated
above shall be paid on dispute amounts resolved in Engineer's favor. Client agrees to pay attorney fees and all collection
costs associated with past due Invoices not brought to Engineer's attention as disputed; or In proportion to the results of the
M^iation provision, if used. If Client fails to make monthly payments due Engineer, Engineer may after giving seven (7) days
written notice to Client, suspend services under this agreement if disputed charges are not paid within 45 days of receipt of
Engineer's Invoice, and Client agrees to waive any daim against Engineer, and to indemnify, defend and hold Engineer
harmless from and against any claims arising from Engineer's suspension or termination due to Client's failure to provide
timely payment. No deductions shall be made from Engineer's Compensation on account of any Claim by Client for alleged
errors or omissions in the services provided by Engineer.
Delays. If the Project is delayed or if Engineer's services for the Project are delayed or suspended for more than three (3)
months for reasons beyond Engineer's control,
Engineer may after giving seven (7) days written notice to Client terminate this Agreement and Engineer shall be paid for
services performed to the termination notice date, including direct project expenses due, plus termination expenses. If the
Project continues after a delay or suspension of more than 90 days. Engineer shall be entitled to an equitable adjustment of
rates and amounts of compensation to reflect costs Incurred as a result of such delay or suspension.
Construction Defects. Engineer shall not be responsible for the defects, deficiencies, or omissions in the work of Contractor,
any Subcontractor, any of Contractor's or Subcontractor's employees, or any person or entities responsible for performing
work which results from the construction contract documents to be prepared by Engineer. Engineer shall have the authority to
recommend to the Ciient rejection of any work that is not. In the judgment of the Engineer, in conformance with the
Construction Documents or work plans. Neither this authority nor Engineer's good-faith judgment to reject or not reject any
work shall subject Engineer to any liability or cause of action to Contractor, subcontractors or any other suppliers or persons
performing work on this project.
Ownership of Documents. In accepting and utilizing any drawings, specifications, reports, work product, or other data,
including data on any form of electronic media (all hereafter referred to as drawings and data) generated and provided by
Engineer, Client covenants and agrees that all such drawings and data are instruments of service of
Engineer, who shall be deemed the author of the drawings and data, and shall retain all common law, statutory law and other
rights, including copyrights, whether the Project is completed or not. In the event of conflict between electronic media and
sealed drawings, sealed drawings govem. Client and Engineer agree that any CADD files prepared by Engineer shall
conform to Engineer's standard procedure unless noted otherwise in writing. The drawings and data submitted by Engineer
to Client are submitted for an acceptance period of 14 days. Any defects Client discovers during this period will be reported to
Engineer and will be corrected as part of Engineer's Basic Scope of Services. Correction of defects detected and reported
after the acceptance period will be compensated as Additional Services. Client further agrees not to use the drawings and
data, in whole or in part, for any purpose or project other than the Project which is the subject of this Agreement. Client shall
make no clairn against Engineer resulting in any way from any unauthorized changes or reuse of the drawings and data for
any other project by anyone. In addition. Client agrees, to the fullest extent permitted by law, to indemnify and hold Engineer
harmless from any damage, liability or cost, including reasonable attorney's fees and costs of defense, arising from any
changes made by anyone other than Engineer or from any reuse of the drawings and data without the prior written consent of
Engineer. Under no circumstances shall transfer of the drawings and data and other instruments of service on electronic
media for use by Client be deemed a sale by Engineer, and Engineer makes no warranties, either express or implied, of
merchantability and fitness for any particular purpose.
Limitation of Liability. In recognition of the relative risks and benefits of the Project to both Ciient and Engineer, the risks have
been allotted such that Client agrees, to the fullest extent permitted by law, to limit the liability of Engineer and Engineer's
officers, directors, shareholders, employees, agents and its consultants to Client and to all construction contractors and
su^ntractors on the Project for any and all claims, losses, costs, damages of any nature whatsoever, including but not
limited to Engineer's negligence, professional errors or omissions, strict liability, breach of contract, warranty express or



implied, or claims expenses from any cause or causes, including attorneys' fees and costs and expert witness fees and costs,
so that the total aggregate liability of Engineer and Engineer's officers, directors, shareholders, employees, agents and its
consultants to all those named shall not exceed Engineer's total fee for services rendered on this Project. It is intended that
this limitation apply to any and all liability or cause of action however alleged or arising. In no event shall Engineer be liable
for incidental or consequential damages.
Indemnity. Client will require any contractor or subcontractor performing work in connection with drawings and specifications
produced under this agreement to indemnify and hold harmless Client and Engineer and Engineer's officers, directors,
shareholders, employees, agents and consultants from and against any and all claims, costs.losses, and damages (including
but not limited to all fees and charges of Engineers, architects, attomeys and other professionals and all court or arbitration or
other dispute resolution costs) arising out of or alleged to arise from the Contractor's or Subcontractor's negligent acts or
omissions in the performance of the work described in the construction contract documents, but not including liability that is
due to the negligence of Client, Engineer, or Engineer's officers, directors, shareholders, employees, agents or consultants.
To the fullest extent permitted by law. Client shall indemnify and hold harmless Engineer, Engineer's officers, directors,
shareholders, employees and agent and Engineer's consultants from and against any and ail claims, suits, demands,
liabilities, costs, losses and damages (including but not limited to all fees and charges of Engineers, architects, attorneys and
other professionals and all court or arbitration or other dispute resolution costs) caused by the negligent acts or omissions of
Client or Client's officers, directors, partners, employees, agents and Client's consultants with respect to this Agreement or
the Project. To the fullest extent permitted by law. Client shall indemnify and hold harmless Engineer, Engineer's officers,
directors, shareholders, employees and agent from and against any and all claims, suits, demands, liabilities, costs, losses
and damages (including but not limited to all fees and charges of Engineers, architects, attorneys and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or in any way connected with the detection,
presence, handling, removal, abatement, or disposal or any asbestos or hazardous or toxic substances, fungi or bacteria,
products or materials that exist on, about or adjacent to the Project site, whether liability arises under breach of contract or
warranty, tort, including negligence, strict liability or statutory liability or any other cause of action, except for the sole
negligence or willful misconduct of Engineer.
Mediation. In an effort to resolve any conflicts that arise during the design or construction of the Project or following the
completion of the Project, Client and Engineer agree that all disputes between them arising out of or relating to this
Agreement shall be submitted to nonbinding mediation unless the parties mutually agree othen/vise.
Client and Engineer further agree to include a similar mediation provision in all agreements with independent contractors and
consultants retained for the project and to require all independent contractors and consultants also to include a similar
mediation provision in all agreements with subcontractors, subconsultants, suppliers or fabricators so retained, thereby
providing for mediation as the primary method for dispute resolution between the parties to those agreements.
Acknowledgment. Client acknowledges that Engineer is a corporation and agrees that any claim made by Client arising out of
any act or omission of any officer, director, shareholder or employee of Engineer, in the execution or performance of this
Agreement, shall be made against Engineer and not such officer, director, shareholder or employee.
Force Majeure. Engineer shall not be responsible or liable for any damages or delay, including, but not limited to, those which
arise from Acts of God, strikes, walkouts, accidents. Government Acts, or other events beyond the control of Engineer.
Laws. This agreement shall be governed by the laws of the State of Iowa.
Severability. In the event any provisions of this agreement shall be held to be invalid and unenforceable, the remaining
provisions shall be valid and binding upon the parties. One or more waivers by either party of any provision, term, condition
or covenant shall not be construed by the other party as a waiver of a subsequent breach of the same by the other party. All
obligations arising prior to the termination of this Agreement and ail provisions of this Agreement allocating responsibility or
liability between Client and Engineer, including ownership of documents, shall survive the completion of the services
hereunder and the termination of this Agreement.
Assigns. Neither Client nor Engineer shall delegate, assign, substitute or otherwise transfer its duties under this agreement
without the written consent of the other party.
WPeO/FonnsrTenns&Con.Doc Revised 05/08/06



Shoemaker Haaland

Engineering • UndtcapeAit/Uteoure • Suneytng

October 9, 2013

Mr. Randy Hill

Public Works Department

City of Muscatine

1459 Washington Street

Muscatine, Iowa 52761

Re: Colorado Street Reconstruction from Park Avenue to University Drive
Construction Services

Dear Randy:

Thank you for requesting that Shoemaker & Haaland assist with construction observation and

administration on the Colorado Street Project. The project will consist of removal and
replacement of Colorado Street from Park Avenue to approximately 300 feet west of University
Drive. In addition the project will include: realignment of the roadway, grading from a rural to
urban section, utility work, and replacement of the culvert which outlets into Weed Park. The

project is estimated to start in late October 2013 with 135 working days allotted. It is our

understanding that construction observation and administration of the project will need to
comply with the requirements of the Iowa DOT.

Our role will be assist the City at a level such that the City can provide the required certifications

and observation records, since the City does not have available staff experienced in observing
and administering Iowa DOT funded projects. We will also be available to assist in resolving
field issues during construction. Attachment A outlines the tasks that we would typically
associate with construction observation and administration of an Iowa DOT funded project. We
have used this to provide to you what we think would be the fee related to our involvement in

the project. Our understanding Is that the City will contract with Terracon for materials testing
and concrete plant observation.

To assist the City, we propose to provide construction observation oversight, engineering

assistance and administration services on an hourly basis. We will also be available to
temporarily establish property corners and reestablish survey control if necessary. We have

based or fee estimate for survey work on the belief that the contractor will have the site

organized to allow for a full day's worth of survey work. As the project proceeds, if it appears
that we will exceed this fee, we will notify you immediately and provide you an updated
estimate of hours and fees, and proceed only upon your authorization for any additional hours
required.

160 Holiday Road 3343 Southgate Ct. SW, Ste. 109 2021 Main Street
Coralville, Iowa 52241 Cedar Rapids, Iowa 52404 Keokuk, Iowa 52632
Phone; 319.351.7150 Phone: 319.286.8888 Phone: 319.524.2883



The estimates of fee are:

Shoemaker & Haaland Construction Services $62,900

We will, by our involvement, endeavor to assist the City in complying with the Iowa DOT rules
and regulations for construction observation and recordkeeping. Shoemaker & Haaland has a
proven record of successfully completing construction observation and administrations on Iowa
DOT funded projects. However because of our part time involvement and because of
restrictions of our professional insurance carrier we are not allowed to guarantee that all Iowa
DOT requirements will be met for a fully compliant Iowa DOT project audit and full Iowa DOT
reimbursement from Enhancement Funds secured for this project.

We propose to provide the level of service outlined in Attachment A, in accordance with our

Terms and Conditions attached. If this proposal meets with your approval, please sign where
indicated below and return one copy to our office for our records. We appreciate this
opportunity to be of service to the City of Muscatine.

Sincerely,

SHOEMAKER & HAALAND PROFESSIONAL ENGINEERS

Robert W. Tobin, P.E.

RWT:mbs

Enclosures (2)

Accepted for the City of MuscitinCj^ this day of(OAto^<^ . 2013.

By:

10015



Attachment A

Colorado Street Reconstruction from Park Avenue to University Drive
Construction Services Proposal

Activities:

1. Maintain project diary of on-site visits.

2. Participate in Contractor, Owner, public meeting if requested.
3. Review of Contractor accomplishments with full time on-site observer.
4. Assist with plan interpretation.

5. Review delivery tickets and record of materials incorporated into project obtained by full
time construction observer.

6. Review material certification compliance with full time construction observer.
7. Review shop drawings

8. Attend weekly on-site construction progress meetings as necessary.
9. Review Terracon activities with full time construction observer.

10. Provide engineering assistance to resolve conflicts

11. Assist with / review modifications to project staging if requested
12. Review and assist with work item accomplishment records if necessary. (IDOT standard

forms)

13. Assist with material review and acceptance for project as necessary, (other than materials
testing)

14. Assist with review of pay requests
15. Prepare quantity takeoff electronically from plans if requested

16. Assist with negotiation and review of justification for change orders as required.
17. Assist with final inspection.

18. Assist with documentation of punch list items.

19. Assist with preparation project booklet for audit process.

20. Provide temporary staking of new property corners if requested.
21. Reestablish project survey control if requested.



Terms and Conditions

Definition. The use of the term Engineer includes, Shoemaker & Haaland Professional Engineers, its Engineers, officers,
directors, shareholders, employees and agents, designees, or assignees.
Scope of Service. The scope of service is included in the attached correspondence. Services not expressly identified are
excluded from Engineer's scope of service.
Standard of Care. Services performed by Engineer under this Agreement will be with the level of care and skill ordinarily
exercised by members of the profession currently practicing in similar conditions, time, and location. No warranty, express or
implied, is made or intended for the services under this Agreement. Cost Estimates. Any Estimate of the Construction Cost
or other costs prepared by Engineer represents his estimate or opinion as a design professional and Is supplied for general
guidance of Client. Engineer has no control over cost of labor and material or over competitive bidding or market conditions,
and Engineer does not guarantee the accuracy of such estimates or have any liability if contractor bids or actual cost to Client
exceeds Engineer's cost estimate.
Client Information. Client shall provide all criteria, design parameters, construction standards, and full information as to
Client's requirements for the Project including design objectives and constraints, space, capacity and performance
requirements, and budgetary limitations. Client shall also provide location Information for buried utilities
and/or structures, tests of subsurface conditions, and any other pertinent data. Engineer shall be entitled to rely on the
accuracy and completeness of all information (electronic or otherwise) provided by Client to Engineer. Accordingly, Client
agrees, to the fullest extent permitted by law, to indemnify and hold Engineer and Engineer's officers, directors, shareholders,
employees, agents and Engineer's consultant harmless from and against any and all claims, losses, costs or damages of any
nature whatsoever for injury or loss arising or allegedly arising from errors, omissions or inaccuracies in documents or other
information provided by Client to Engineer. Access To Sites, Permits and Approvals. Unless otheiwise agreed. Client will
furnish Engineer with rightHDf-access to the site(s). Engineer will take reasonable precautions to minimize any damage to the
property. Some damage may occur as a result of Engineer's access, and the restoration, repair or cost is not part of this
agreement or Engineer's responsibility. Unless otherwise agreed. Client will secure all necessary approvals, permits, licenses
and consents necessary to the performance of the services hereunder.
Hidden Conditions. A condition is hidden if concealed by existing earth, facilities or finishes or if it cannot be visually observed
without uncovering the condition. If Engineer has reason to believe that such a condition may exist. Engineer shall notify
Client who shall authorize and pay for all costs associated with the investigation, repair or remediation of said condition.
Client is responsible for all risks associated with this condition, and Engineer shall not be responsible for the existing
condition or any resulting damages to persons or property. Client has disclosed to Engineer all data available to Client
conceming known or suspected Hazardous Environmental Conditions or has represented to Engineer that, to the best of
Client's knowledge, a Hazardous Environmental Condition does not exist at or near the site.
Shop Drawing Review. If, as a part of this Agreement, Engineer reviews and approves Contractor submittals, such as shop
drawings, product data, samples and other data, these reviews and approvals shall be only for the limited purpose of
checking for conformance with the design concept and the information expressed in the contract documents. This review
shall not indude review of the accuracy or completeness of details, such as quantities, dimensions, weights or gauges,
fabrication processes, construction means or methods, coordination of the work with other trades or construction safety
precautions, all of which are the sole responsibility of the Contractor.
Engineer's review shall be conducted with reasonable promptness while allowing suffident time In Engineer's judgment to
permit adequate review. Review of a specific item shall not indicate that Engineer has reviewed the entire assembly of whidi
the item is a component. Engineer shall not be responsible for any deviations from the contract documents not brought to the
attention of Engineer in writing by Contractor. Engineer shall not be required to review partial submissions or those for which
submissions or correlated Items have not been received.
On-Site Observation. If on-site observation of Contractor's work Is a part of this Agreement, Engineer shall make visits to the
site at intervals appropriate to the various stages of construction as Engineer deems reasonable. The site visits are for the
limited purpose of becoming generally familiar with the progress and quality of the work completed and to determine in
general if the work is being performed in a manner indicating that the work when completed will be in accordance with the
contract documents. However, Engineer shall not be required to make exhaustive or continuous on-site inspections to check
the quality or quantity of the work. Engineer does not guarantee or warrant the performance of Contrador. Engineer is not
responsible for construction means, methods, techniques, sequence or procedures, time of performance, or programs in
connection with the construction work. Engineer is not responsible for Contractor's failure to execute the work in accordance
with the contract documents. Engineer is not responsible in any way for Contractor's, Subcontractors', or their agents or
employee's compliance with OSHA or any federal, state or local laws or regulations. Engineer is not responsible for Project or
site safety. Project and site safety shall be the sole responsibility of Contractor. Engineer shall not have control
over or charge of acts or omissions of Contractor, Subcontractor, or their agents or employees, or any other persons
performing portions of the work. Given the foregoing. Client also shall, to the fullest extent permitted by law, waive any claim
against Engineer, and indemnify, defend, and hold Engineer harmless from any claim or liability for injury or loss arising from
Engineer's alleged failure to exercise site safety responsibility. Client also shall compensate Engineer for any time spent or



expenses incurred by Engineer in defense of any such claim. Such compensation shall be based upon Engineer's prevailing
fee schedule and expense reimbursement policy.
Termination. This agreement may be terminated by either party with seven (7) days written notice in the event of substantial
failure to perform in accordance with the terms of this agreement by the other party through no fault of the terminating party.
In the event of termination, Engineer shall be paid for any and all services performed to the termination notice date plus,
direct project expenses and reasonable termination expenses. Expenses of termination or suspension shali include ail direct
costs of Engineer incurred to complete analyses, records, or files and may also include a report on the services performed to
the date of notice of termination or suspension.
Payment. Progress payment shall be made for services performed and shall be due upon receipt of invoice. Compensation
for additional services shall be paid at Engineer's standard hourly rates. Payment of any invoice by Client shall mean Client is
satisfied with Engineer's services to date of payment and is not aware of any deficiencies in those services, if payments are
delinquent after thirty (30) days from invoice date, Client agrees to pay Interest on the unpaid balance at the rate of 1-1/2%
per month from the date of invoice. Any charges held to be in dispute shall be called to the Engineer's attention In writing
within ten (10) days of receipt of invoice. Any dispute not resolved within ten (10) days following receipt of wrritten objection
shall be resolved within thirty (30) days in accordance with the Mediation provision of this Agreement. Interest as stated
above shall be paid on dispute amounts resolved in Engineer's favor. Client agrees to pay attorney fees and all collection
costs associated with past due Invoices not brought to Engineer's attention as disputed; or In proportion to the results of the
M^iation provision, if used. If Client fails to make monthly payments due Engineer, Engineer may after giving seven (7) days
written notice to Client, suspend services under this agreement if disputed charges are not paid within 45 days of receipt of
Engineer's invoice, and Client agrees to waive any daim against Engineer, and to indemnify, defend and hold Engineer
harmless from and against any claims arising from Engineer's suspension or termination due to Client's failure to provide
timely payment. No deductions shall be made from Engineer's Compensation on account of any Claim by Client for alleged
errors or omissions in the services provided by Engineer.
Delays. If the Project is delayed or if Engineer's services for the Project are delayed or suspended for more than three (3)
months for reasons beyond Engineer's control.
Engineer may after giving seven (7) days written notice to Client terminate this Agreement and Engineer shall be paid for
services performed to the termination notice date, including direct project expenses due, plus termination expenses. If the
Project continues after a delay or suspension of more than 90 days. Engineer shall be entitled to an equitable adjustment of
rates and amounts of compensation to reflect costs incurred as a result of such delay or suspension.
Construction Defects. Engineer shall not be responsible for the defects, deficiencies, or omissions in the work of Contractor,
any Subcontractor, any of Contractor's or Subcontractor's employees, or any person or entities responsible for performing
work which results from the construction contract documents to be prepared by Engineer. Engineer shall have the authority to
recommend to the Client rejection of any work that is not, in the judgment of the Engineer, in conformance with the
Construction Documents or work plans. Neither this authority nor Engineer's good-faith judgment to reject or not reject any
work shall subject Engineer to any liability or cause of action to Contractor, subcontractors or any other suppliers or persons
performing work on this project.
Ownership of Documents. In accepting and utilizing any drawings, specifications, reports, work product, or other data,
including data on any form of electronic media (all hereafter referred to as drawings and data) generated and provided by
Engineer, Client covenants and agrees that all such drawings and data are instruments of service of
Enginwr, who shall be deemed the author of the drawings and data, and shall retain ail common law, statutory law and other
rights, including copyrights, whether the Project is completed or not. In the event of conflict between electronic media and
sealed drawings, sealed drawings govern. Client and Engineer agree that any CADD files prepared by Engineer shail
conform to Engineer's standard procedure unless noted otherwise in writing. The drawings and data submitted by Engineer
to Client are submitted for an acceptance period of 14 days. Any defects Client discovers during this period will be reported to
Engineer and will be corrected as part of Engineer's Basic Scope of Services. Correction of defects detected and reported
after the acceptance period will be compensated as Additional Services. Client further agrees not to use the drawings and
data, in whole or in part, for any purpose or project other than the Project which is the subject of this Agreement. Client shall
make no claim against Engineer resulting in any way from any unauthorized changes or reuse of the drawings and data for
any other project by anyone. In addition. Client agrees, to the fullest extent permitted by law, to indemnify and hold Engineer
harmless from any damage, liability or cost, including reasonable attorney's fees and costs of defense, arising from any
changes made by anyone other than Engineer or from any reuse of the drawings and data without the prior written consent of
Engineer. Under no circumstances shall transfer of the drawings and data and other Instruments of service on electronic
media for use by Client be deemed a sale by Engineer, and Engineer makes no warranties, either express or implied, of
merchantability and fitness for any particular purpose.
Limitation of Liability. In recognition of the relative risks and benefits of the Project to both Client and Engineer, the risks have
been allotted such that Client agrees, to the fullest extent permitted by law, to limit the liability of Engineer and Engineer's
officers, directors, shareholders, employees, agents and Its consultants to Client and to all construction contractors and
sul^ntractors on the Project for any and all claims, losses, costs, damages of any nature whatsoever, including but not
limited to Engineer's negligence, professional errors or omissions, strict liability, breach of contract, warranty express or



implied, or claims expenses from any cause or causes, including attorneys' fees and costs and expert witness fees and costs,
so that the total aggregate liability of Engineer and Engineer's officers, directors, shareholders, employees, agents and its
consultants to all those named shall not exceed Engineer's total fee for services rendered on this Project. It is intended that
this limitation apply to any and all liability or cause of action however alleged or arising. In no event shall Engineer be liable
for incidental or consequential damages.
Indemnity. Client will require any contractor or subcontractor performing work in connection with drawings and specifications
produced under this agreement to indemnify and hold harmless Client and Engineer and Engineer's officers, directors,
shareholders, employees, agents and consultants from and against any and all claims, costs,losses, and damages (including
but not limited to all fees and charges of Engineers, architects, attorneys and other professionals and all court or arbitration or
other dispute resolution costs) arising out of or alleged to arise from the Contractor's or Subcontractor's negligent acts or
omissions In the performance of the work described in the construction contract documents, but not including liability that is
due to the negligence of Client, Engineer, or Engineer's officers, directors, shareholders, employees, agents or consultants.
To the fullest extent permitted by law, Client shall indemnify and hold harmless Engineer, Engineer's officers, directors,
shareholders, employees and agent and Engineer's consultants from and against any and all claims, suits, demands,
liabilities, costs, losses and damages (including but not limited to all fees and charges of Engineers, architects, attorneys and
other professionals and all court or arbitration or other dispute resolution costs) caused by the negligent acts or omissions of
Client or Client's officers, directors, partners, employees, agents and Client's consultants with respect to this Agreement or
the Project. To the fullest extent permitted by law. Client shall indemnify and hold harmless Engineer, Engineer's officers,
directors, shareholders, employees and agent from and against any and all daims, suits, demands, liabilities, costs, losses
and damages (including but not limited to all fees and charges of ̂ gineers, architects, attorneys and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or In any way connected with the detection,
presence, handling, removal, abatement, or disposal or any asbestos or hazardous or toxic substances, fungi or bacteria,
products or materials that exist on, about or adjacent to the Project site, whether liability arises under breach of contract or
warranty, tort, induding negligence, strict liability or statutory liability or any other cause of action, except for the sole
negligence or willful misconduct of Engineer.
Mediation. In an effort to resolve any conflicts that arise during the design or construdion of the Projed or following the
completion of the Projed, Client and Engineer agree that all disputes between them arising out of or relating to this
Agreement shall be submitted to nonblnding mediation unless the parties mutually agree otherwise.
Client and Engineer further agree to include a similar mediation provision in all agreements with independent contradors and
consultants retained for the projed and to require all independent contradors and consultants also to include a similar
mediation provision in all agreements with subcontractors, subconsultants, suppliers or fabricators so retained, thereby
providing for mediation as the primary method for dispute resolution between the parties to those agreements.
Acknowledgment. Client acknowledges that Engineer is a corporation and agrees that any claim made by Client arising out of
any ad or omission of any officer, director, shareholder or employee of Engineer, in the execution or performance of this
Agreement, shall be made against Engineer and not such officer, director, shareholder or employee.
Force Majeure. Engineer shall not be responsible or liable for any damages or delay, including, but not limited to, those which
arise from Acts of God. strikes, walkouts, accidents. Government Ads, or other events beyond the control of Engineer.
Laws. This agreement shall be governed by the laws of the State of Iowa.
Severability. In the event any provisions of this agreement shall be held to be invalid and unenforceable, the remaining
provisions shall be valid and binding upon the parties. One or more waivers by either party of any provision, term, condition
or covenant shall not be construed by the other party as a waiver of a subsequent breach of the same by the other party. All
obligations arising prior to the termination of this Agreement and all provisions of this Agreement allocating responsibility or
liability between Client and Engineer, Including ownership of documents, shall survive the completion of the services
hereunder and the termination of this Agreement.
Assigns. Neither Client nor Engineer shall delegate, assign, substitute or otherwise transfer its duties under this agreement
without the written consent of the other party.
WPSO/Fomisn'erms&Con.Doc Revised 05/08/06


